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Case Summary

In this case, a young and inexperienced solicitor works in a wills and estates boutique law firm. The lawyer 
makes contact with a client who is both elderly and in hospital. They meet in the hospital. The lawyer 
takes instructions to change the will, and awaits further instructions from the client. Three weeks later, 
the client dies of complications that arose in hospital.

The beneficiary named in the new will instructions starts a lawsuit for breach of duty by the solicitor.

Legal Environment

This is a matter of the common-law of negligence and contract.

Legislation provides that a person is presumed to be capable unless proven otherwise.
 
The common law recognizes the duty of care that is owed by the solicitor to the beneficiaries who suffer 
a loss by reason of errors made in the drafting process.
 
A holographic will is recognized by law. It must be written only and entirely in the hand of the testator 
and signed. 

A codicil is a document that changes one (or more) of the terms of a will. Execution rules are the same 
as for wills.
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Case Timeline

1920
Birth of testator, Brian.

2013 January 15
Will prepared by Brian. Will names niece Carol as sole beneficiary. Will drafted by Lee, of Lee 
and Associates.

2014 December 1
Brian admitted into hospital. Diagnosis of terminal cancer and serious anemia, causing severe chest pains.

2014 December 15
Brian has Carol contact law firm by telephone. Arranges first meeting to review and change will.

2015 January 10
Brian has Carol contact law firm to arrange for meeting in hospital the next day.

2015 January 11 
Kim attends at hospital to meet with Carol. Carol brings Kim to meet with Testator in the recovery room 
adjacent to the Emergency Department. Kim takes instructions to change the will.

2015 January 12
Kim meets with Lee for briefing on meeting with and instructions from Brian.

2015 January 21
Carol calls receptionist at law firm to advise that Brian plans to leave hospital on discharge and to meet 
at office to sign will. Requests date for appointment.

2015 January 28
Brian develops pneumonia as a complication from other illnesses. Brian becomes incapable.

2015 January 31
Brian dies from pneumonia.

2015 March 31
Another niece of Brian, Louise, retains legal counsel. Requests copy of file from Kim’s firm.

2015 May 15
After negotiation and motion brought in court by lawyer for Louise, Lee and Associates provides a copy of 
the file to the lawyer for Louise, including the legible notes made by Kim that clearly show the instructions 
to change the will to include Louise as a 50% beneficiary.

2015 June 15
Louise commences lawsuit for damages against both Kim and Lee and Associates for failing to act on the 
instructions from Brian.
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List of Witnesses

Brian, testator and deceased.
Carol and Louise are Brian’s nieces.
Kim is a junior solicitor who works in the law offices of Lee and Associates.
Lee is founder and sole senior partner at Lee and Associates.
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Witness Statements

Statement of Carol

My sister, Louise, and I are the only nieces of Brian. Our uncle had no nephews and no other nieces.

Brian and I were quite close throughout my adult life. Brian was very close to my three children, who 
treated him like a grandfather.

For some reason, Louise and Brian were not close.

Brian lived in an apartment not far from the offices of Lee and Associates.

Brian had a history of chest pain and other ailments, but was fairly healthy and independent until 2014.
I know this because I took him to his medical appointments and filled his prescriptions at the 
local pharmacy.

I knew that he had drawn up a will in early 2014, but I did not know its contents.

In the summer of 2014, Brian suffered worse symptoms, especially in his chest. He increased his 
medications, including prescription morphine. He was able to speak with me as before, and I did not 
think him to be demented to any degree.

In late 2014, Brian was admitted to the City Hospital for pain in his chest. While there, the doctors 
diagnosed that he had serious cancer, from which there was no recovery. He also suffered from 
severe anemia, which caused his chest pains. I knew this from Brian.

While in the hospital, Brian’s medications were increased. He had many sessions of severe sadness. I 
knew this because I visited with him several times a week. As a real estate agent, I have freedom to 
visit with him as often as I liked.

I almost never saw Louise visit Brian at the hospital.

In the middle of December, Brian asked me to call Lee and Associates. He told me he wanted to 
discuss his will.
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I called the reception at Lee and Associates and arranged for an appointment. The appointment was 
to take place at their offices. I would drive Brian to and from either his apartment or the hospital.

Lee and Associates arranged a meeting at their offices for January 11 in the afternoon.

The morning of January 11, Brian was still in the hospital. I called Lee and Associates. I spoke with a 
lawyer there, named Kim. I arranged with Kim for a meeting in the hospital.

Kim arrived at 2 o’clock. I met with Kim in the lobby of the hospital. I said that it was very important 
that Brian sign a power of attorney because handling his financial affairs was becoming onerous. 

I brought Kim to the second floor, to a room next to the Emergency Department where Brian had his 
bed. There were three other patients in the room with beds surrounded by vertical drapes.

Brian asked me to run an errand for him, so I left. When I returned, Kim had already left.

Brian never told me what Kim and he had discussed. 

10 days later, or so, Brian told me that he was to be discharged from the hospital soon. He wanted 
me to contact Lee and Associates so that I could arrange for a meeting to sign his new will. He did 
not discuss the terms with me.

I called Lee and Associates. I asked for an appointment for Kim to meet with Brian. There was no 
appointment given, but I was told that I could drop in with a few hours’ notice.

January 28, Brian started to cough and hallucinate. He developed very serious illness, which I was 
told was pneumonia. Brian died of these complications within a few days. He was never lucid after he 
developed pneumonia.

In March, I told Louise that Brian had met with Kim and that the purpose was to make a new will. 
Because I was the only beneficiary of the will, I instructed Lee and Associates to proceed through 
probate. After taxes and other expenses, I received the total value of the estate, $400,000.

Signed by 

Carol
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Statement of Louise

I am one of the only two nieces of Brian.

Although Brian and I were never close, like Carol was, Brian and I talked and reconciled our differences.

I went to see him in the City Hospital several times after his admission in December 2014.

Carol seemed to stand guard over Brian, and was very protective of him. I visited when Carol was 
not around.

Brian and I were able to speak at length. He was always lucid. 

He complained that Carol hovered over him and would not let him do what he wanted.

Brian told me in January 2015 that he expected to be discharged. He knew that he was very ill, but 
was told that he could stay at home, where he preferred to be.

Although Brian did not say this in so many words, he led me to believe that I would be named as an 
equal beneficiary with Carol in his will.

After he died in late January 2015, I asked Carol what the will said. I was shocked to learn that he did 
not make the changes that I believed he was making.

I retained legal counsel and inquired into what had been discussed between Lee and Associates and 
Brian in December and January. Kim’s notes show that Brian meant what he said. Kim failed to deliver.

That is why I brought this lawsuit. I believe that I am entitled to $200,000, or half the estate.

Signed by 

Louise
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Statement of Kim

I am a junior associate, employed as such with Lee and Associates. I have worked at this firm since 
summer 2014. I was called to the Bar here in June 2014.

I did not have any formal training in the practice of wills and estates, although I took the course in 
law school.

When I arrived at Lee and Associates, Lee told me that we would work together on files until I was 
reasonably confident that I could take instructions directly.

Over the course of the next few months, I worked with Lee on wills files as well as powers of 
attorney. I helped the office staff probate estates.

In December 2014, I was contacted by the receptionist at the firm. Carol had called to request an 
appointment for Brian.

I pulled the old will file for Brian, and saw that this was a typical and customary will. Brian’s niece, 
Carol, was executor and sole beneficiary. The will made no mention of anybody else in the family.

The receptionist made an appointment for January 11, 2015 to  take place at our offices. I was not told 
that Brian was in the hospital.

The morning of January 11, the receptionist put a call through to me from Carol. I was told that Brian 
was in the hospital, as he had been since December. Carol and I agreed that I was to go to the hospital 
and meet with Carol who would introduce me to Brian.

This was the first occasion when I was to meet a client outside the office. I had never met a client in 
the hospital.

At this point, I had never taken instructions directly from a client to make a new will. However, I did 
know how to test for capacity and how to take instructions.

The next afternoon, I met with Carol in the lobby of the hospital. Carol told me that Brian should 
prepare a power of attorney, as she had to look after Brian’s financial affairs. This was very difficult 
without having the formal power. I said that I would take Brian’s instructions.
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I met with Brian in the hospital overflow room adjacent to the Emergency Department. Brian was 
clearly very old and was quite sick. There were patients nearby in bed, so I did not feel that we had 
much privacy.

Brian was sitting up in bed, and had a table beside him. Brian asked Carol to go to the pharmacy and 
pick up razor blades or something like that. 

After Carol left, Brian told me that he wanted to change his will. He felt badly about how he had left 
his other niece, Louise, out of his will. He wanted to include her as a 50% beneficiary.

I could not ask the normal questions about capacity that I knew were necessary. This was because 
there was no privacy. Brian told me that he wanted to sign the will when he was discharged from 
hospital, which he expected fairly soon.

I asked Brian whether he wanted me to prepare a power of attorney. I expressed what Carol had 
told me. Brian said he felt quite capable of looking after his own affairs. He did not want Carol to 
“meddle”, to use his word.

The whole meeting took less than 20 minutes. I did not take notes at that time, because there was 
not much need for this.

When I returned to the office, I immediately made notes of the meeting with Brian. These notes are 
attached as Exhibit 1.

The next day, I asked to see Lee. We met for less than half an hour, about this and other subjects. I 
told Lee about the meeting. 

I specifically asked Lee about the power of attorney. Lee told me that I should take the client’s 
direction. If the client does not want a power of attorney, I was not to do one. 

Lee asked me if I needed help with the will. I said there was no rush. I would ask Lee if I needed help 
at the time that I drafted it.

Because this was a garden-variety simple will, I felt that I could do it when the time was made for an 
appointment to sign it. 

I was called on January 21. Carol had called reception to ask for an appointment for us to meet with 
Brian. There was no urgency communicated to me.

The next I heard was in early February that Brian had passed away from complications of pneumonia.

Signed by

Kim
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Statement of Lee

I am a lawyer who practices in the field of wills and estates. Before I became a lawyer, I was a qualified 
and practicing nurse.

I founded Lee and Associates in 2001. From the outset, this firm has specialized in wills and 
estates practice.

I have had other associates from time to time. At any one time, I only have one associate. I have 
several law clerks who assist me in dealing with clients. They arrange for appointments, passing 
probate and accounts.

Early 2013, I prepared a will for Brian. He had not been a client earlier than that. The will was a simple 
one, naming his niece, Carol, as executor and sole beneficiary. 

There was nothing unusual about the will. There was no mention of other members of the family. I 
cannot recall discussing the case with Brian. Although I made notes at the time, it has long been my 
practice to have these notes shredded within six months of closing the file, which was 2013 in 
this case.

In summer 2014, I decided to hire a young associate, Kim. Kim came well recommended and had good 
marks from law school. I knew that Kim did not have any experience with wills and estates. This was 
fine with me, because I like to train associates in the way that I conduct practice.

In December 2014, our receptionist received a telephone call from Carol on behalf of Brian. It seems 
that Brian wanted to change the terms of his will. No details were provided by telephone.
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Because this was shortly before Christmas, we arranged for Brian to come to see us on 
January 11, 2015.

Apparently, Carol called to change the arrangements for a hospital visit. I had no trouble with Kim 
going to the hospital to see Brian. This was going to be a simple will, after all.

On January 12, I met with Kim about Brian and other subjects. The only concern that Kim had was 
whether to force a power of attorney upon Brian. I said not to do this, as Kim well understood, even 
without my guidance. Nothing else came up about Brian’s case. I offered to help, but thought that this 
was a good opportunity for Kim to do the work alone.

I learned afterwards that Carol called our receptionist on January 21 to ask for another appointment 
for Brian to sign the will.

The next that we heard was that Brian passed away at the end of January.

Carol was the only executor. We contacted Carol and arranged to prepare probate. We handled the 
estate, which amounted to just over $400,000 net of income tax and other charges. We wrote a trust 
cheque to Carol for the entire balance.

When Louise contacted us through her lawyer, we consulted the Bar. We were told to cooperate. 
After a motion was brought for an order for us to turn over the file notes, we did so under direction 
of the Bar.

Signed by

Lee
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Case Exhibits

Exhibit 1: Handwritten Notes of Kim, Dated January 11, 2015

Met with Brian, a former client of Lee. 

Wants to change will to include second niece, Louise. 

Discussed reasons, and said reconciliation, felt bad about earlier disposition, unhappy with Carol, who 
is very bossy and controlling.

Brian advised that he will get out of hospital sooner or later. Wants to sign will at the office.

I raised power of attorney, as requested by Carol. Brian wants no part of this. Carol meddles too 
much as it is. He can look after himself, he says.

Did not deal with nature of estate, and moral obligations.. Have no qualms about capacity, however. 
No privacy in the overflow room where Brian is staying. Will deal with capacity at next visit.

Direction from Brian to sign will in our office when he is discharged. Does not want Carol involved.

Signed by 

Kim
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Exhibit 2: Hospital Records of City Hospital

July 5, 2014
Brian attends as outpatient, test for anemia and suspected cancer. Blood tests conducted.

July 12, 2014
Brian attends as outpatient. Review of test results. Very severe anemia. Clear and proven cancer with 
melanoma spread through lymph system. Inoperable. Discussed treatment options, but Brian rejected 
chemotherapy and Radiology treatments. DNR instructions. Referral to social worker in house.

July 19, 2014
Brian attends as outpatient with his niece, Carol, to consult social worker. After review, he is reliant upon 
niece, Carol. He is able to live independently so long as Carol make sure he takes his medication and sees 
him once a day at least for ordinary care. A visit by home care nurse every second day is advisable. Brian 
gives instructions and is clearly capable of making decisions.

December 1, 2014
Brian is brought to hospital in ambulance. Complains of chest pain and pain throughout body. Consistent 
with summer diagnosis of anemia and cancer. Recommend palliative care and increased medications. Is 
brought to overflow room at emergency department because City Hospital capacity is overloaded 
with patients.

December 2 to January 28, 2014
List of medications, including sleeping medications, pain medications, and anemia treatment. List of hospital 
visits by visitors shows daily visits by Carol,. Shows visits by Louise three times a week. Never when Carol 
is present. Shows visit by Kim on afternoon January 11, 2015

January 28 2015
chart shows onset of pneumonia, deterioration and death January 31, 2015. Autopsy confirmed diagnosis 
from summer 2014.

Exhibit 3: Summary of Last Will and Testament of Brian, Dated January 2013

Appoints Carol, niece, as sole executor.

Leaves residue of estate to Carol.

Should Carol predecease, residue left to named charities.
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Case Pleadings

Louise, Plaintiff
and

Lee and Associates and Kim, Defendants

Statement of Claim

The plaintiff claims from the defendants damages of $200,000, interest and costs.

The plaintiff resides in the City and is the niece of Brian, who died January 31, 2015 in the City Hospital.

The defendants are respectively a law firm and a lawyer who conduct their law practice in the City.

Brian retained the defendants to draft a will to name the plaintiff as a beneficiary.

The defendants failed to complete their mandate within a reasonable time, knowing that Brian was 
at risk of early mortality.

Brian died, leaving Louise no gift from his estate.

The defendants owed to Brian and to Louise the duty to comply with Brian’s direction in a timely 
manner, which duty they breached. The breach of duty caused Louise damages of $200,000.

Dated at the City, June 15, 2015.
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Statement of Defence

The defendants deny the retainer as alleged in the Statement of Claim.

Brian asked to consult the defendants with respect to a will. He specifically directed the defendants 
to await his discharge from City Hospital.

Brian died before his discharge and without changing his directions to the defendants.

Brian chose to act through his niece, Carol, who stood to suffer a loss should the will be executed as 
pleaded by Louise. If anyone caused a loss to the plaintiff, the responsible party is Carol, not 
the defendants.

The defendants owed no duty of care to either Brian or the plaintiff. The defendants breached no 
such duty.

The plaintiffs acted reasonably and on directions from their client, who was Brian throughout.

Dated at the City, July 30, 2015.
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